The universality of climate change challenges and interdependence in the reduction of greenhouse gas (GHG) 
The respective competences of the European Community and of its Member States in the framework of the Kyoto Protocol form a complex legal and institutional pattern, reflecting political reality and proving relatively difficult for the layman to grasp. These interactions show the unique specificities of the European Union on the international scene.
Unlike some other fields, the environment is not an exclusive competence of the EU. It remains a shared competence, and, as such, is a field in which the EU and its Member States find themselves competing against one another.
1 As a result, most of the international environmental agreements are signed by both the EU and its Member States individually. These agreements are, in other words, mixed agreements. The EU's participation is more of a cumulative type than a substitutive type, which generates many difficulties both internally and externally. Competence sharing, which is in essence an internal issue, could create consequences for third parties. However, at an internal level, a mixed agreement has Community agreement status and hence forms an integral part of Community law as regards the provisions pertaining to the EC competence. The Community judges have the competence to interpret these agreements and control their application. Pertaining to a competence shared by both the EU and the Member States, the Kyoto Protocol was ratified as a mixed agreement. That means that the EC alongside Member States has the status of Party to the Kyoto Protocol. This dual membership will probably remain in a post-2012 agreement as, under the Lisbon Treaty, climate change policy still pertains to a shared competence. As in the case of other international conventions, the text of the Kyoto Protocol tries to anticipate and prevent the difficulties which may arise from its mixed status.
On the one hand, Article 24(3) of the Kyoto Protocol states that '[i]n their instruments of ratification, acceptance, approval or accession, regional economic integration organizations shall declare in Case C-431/05, Merk Genéricos-Produtos Farmacêuticos, available at: http://curia .europa.eu/jurisp/cgi-bin/form.pl?lang=en& alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi & j u r t f p = j u r t f p & n u m a f f = C -4 3 1 / 0 5 & n o musuel=&docnodecision=docnodecision& allcommjo=allcommjo&affint=affint&affclose= affclose&alldocrec=alldocrec&docor=docor& docav=docav&docsom=docsom&docinf=docinf &alldocnorec=alldocnorec&docnoor=docnoor-&radtypeord=on&newform=newform&docj= docj&docop=docop&docnoj=docnoj&typeord= ALL&domaine=&mots=&resmax=100&Submit= Rechercher.
the extent of their competence with respect to the matters governed by this Protocol. These organizations shall also inform the Depositary, who shall in turn inform the Parties, of any substantial modification in the extent of their competence'. Yet, the EU Declaration provides very few indications to third parties. The somewhat basic framework for competence sharing provided by the Kyoto Protocol, which reads 'the organization and the member States shall not be entitled to exercise rights under this Protocol concurrently' 4 does very little to clarify the situation.
On the other hand, the Kyoto Protocol does establish the intra-Community character of this sharing of responsibilities: '[i]n the case of such [regional economic integration] organizations, one or more of whose member States is a Party to this Protocol, the organization and its member States shall decide on their respective responsibilities for the performance of their obligations under this Protocol '. 5 Moreover, the EC and its Member States made use of the option given by Article 4 of the Protocol of defining a joint commitment in the framework of a system called the 'European bubble', in order to reach a common target figure for the reduction of greenhouse gas (GHG) emissions (−8 per cent by 2012 below 1990 levels). In fact, after long negotiations, the EU and its Member States managed to have this 'tailor-made' measure written into the Protocol. 6 The −8 per cent target was 4 See Kyoto Protocol, available at http://unfccc. int/kyoto_protocol/items/2830.php, note ECT.
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then spread between the 15 Member States which were part of the European Union at the time of the ratification of the Kyoto Protocol. 7 The sharing is mainly political. It reflects constraints which vary from one country to another. The idea here is to share the economic burden of climate protection equitably.
8 Some countries may increase their emissions, according to their lower level of development and industrialization. Others must keep them at the same level. And the others have to decrease them, from −6 per cent to −28 per cent.
This flexibility comes at a price, however, as the Member States and the Community share joint responsibility in the implementation of the Protocol. Should the 'European bubble' fail to achieve the −8 per cent objective at the end of the allocated period, the EU would be responsible collectively as well as the failing Member States individually. 9 The commitment to reduce GHG emissions is inscribed in Community law, 10 making it both an international and a Community obligation which binds the EU and its Member States.
To help reach the common reduction target, the European Community adopted various measures and common policies, among which the European Union Emissions Trading System (EU-ETS) holds a key position. Working along the same principles as the Protocol's flexibility mechanisms, it aims to fit into them. An important element, however, distinguishes international trading systems from the intra-Community ones. If private companies are allowed to take part in the flexibility mechanisms set up by the Kyoto Protocol, they do so under the responsibility of their respective states. By contrast, a certain number of companies are directly concerned by the EU-ETS Direct ive and thus become the main actors in the market for GHG emission permits.
The unique legal and institutional nature of the joint participation by both the EU and the Member States gives rise to delicate questions concerning 9 'If Parties acting jointly do so in the framework of, and together with, a regional economic integration organization which is itself a Party to this Protocol, each member State of that regional economic integration organization individually, and together with the regional economic integration organization acting in accordance with Article 24, shall, in the event of failure to achieve the total combined level of emission reductions, be responsible for its level of emissions as notified in accordance with this Article': Kyoto Protocol, Art. 4(6). the monitoring of the Protocol's implementation and liability in the event of non-compliance. How are both control mechanisms articulated? Are they compatible, mutually supportive, or is there room for conflict? Indeed, due to the mixed nature of the Protocol, international and intra-Community controls are superimposed on each other without being explicitly meshed, involving both the EU itself on one side and its Member States on the other. At a time when 'post 2012' is being negotiated, it is all the more interesting to ponder on these questions, since intra-Community control mechanisms are more sophisticated and more intrusive and could therefore be analysed as testing laboratories for possible evolutions in control mechanisms for the international climate context of tomorrow. From this point of view it is interesting to analyse both control mechanisms and consequences in case of non-compliance.
Control Techniques:
How Do International and Intra-Community Systems Interact?
The originality of the Protocol is in the degree of sophistication of its control techniques and the way in which it combines a large panel of them. The control is based on the combination of three systems: the registry system, the reporting system, and the verification system. All three find counterparts in Community law, with which they interact.
A Interconnection of Registries
Holding a key position in the control system, the Kyoto Protocol International Transaction Log (ITL) allows the registries of the different parties to interconnect. These registries form a set of electronic databases which monitor the units issued from the Kyoto Protocol (assigned amount unit (AAU), removal unit (RMU), emission reduction unit (ERU), or certified emission reductions (CER)). The standardization of these registries allows them to interconnect through the ITL. 11 The ITL is thus an important lock because it checks the flow of transfers and can block the transfer of false or just suspect units. In addition to the ITL, the Community Independent Transaction Log (CITL) monitors the transfer of allowances within the EU-ETS. As can be seen, this set up is quite complex. Kyoto units coming from project mechanisms to be used on the European market instead of European allowances. In this way, companies directly impacted on by the EU-ETS directive, or anyone with a holding account, will be able to invest in CDM or JI projects and will be able to obtain CER or ERU credits which they will then be able to sell to other international or EU operators or surrender for their own CO 2 emissions. To do so, Article 11bis of the 'linking' Directive plans for these Kyoto units to be converted into allowances through a transfer of these units to the national account of the Member State on the register of which the investor has an account. Similarly, to see credits generated by its investment on the international market, the operator concerned will have to go through its state's account. The ITL is then informed and carries out checks to detect possible discrepancies. For example, if the eligibility of the state concerned is suspended, as was the case for Greece for several months in 2008, the process cannot be authorized: the units will not be translated into allowances or be used for international transactions. The account holder then unfortunately suffers from the lapses of the Member State on the registry of which his account is hosted. In this way, the effects of the consequences adopted at an international level are imparted within the EU-ETS, thereby reinforcing their coercive nature and thus discouraging Member States from ignoring their international obligations on the basis of the tensions this could generate. Still, despite being forbidden to take part in international mechanisms, Greek companies could still take part in the trading systems at intra-Community level, which lessened considerably the impact of the decision made by the Kyoto Protocol Compliance Committee. In that respect, the cooperation between the two compliance systems remains to be established to a large extent.
Relations between ITL and CITL
Regarding these processes, it must also be noted that the 'linking' Directive only allows a partial use of the ERU and CER, whether from a quantitative 14 or a qualitative 15 point of view. Thus, even if a process has not detected any discrepancy following the ITL control, the CITL could still detect discrepancies and reject the proposed transfer.
Upon analysis, it appears that international and European controls of the 14 The maximum limit of Kyoto units converted into allowances useable on the EC market was left to the discretion of the Member States for the pilot phase of the EU-ETS, although supervised by the Commission during its prima facie examination of the national allocation plan (NAP). For phase II, the sum of these upper limits was expressed as a maximum quantity of credits allowable on the EC market and is set at 13% of the total allowances allocated. For subsequent periods, the Commission Proposal for a Dir. of the European Parliament and of the Council amending Dir. 2003/87/ EC so as to improve and extend the greenhouse gas emission allowance trading system of the Community (COM(2008)16 final), stopped the entry of new credits on the EC market until an international agreement was concluded.
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The credits issued for activities in Land Use, Land-Use Change, and Forestry are not allowed onto the EC market considering the uncertainties of potential 'carbon leakage' of removed emission and the physical impossibility of attaining permanent emission reduction.
at New York University on November 5, 2010 ejil.oxfordjournals.org Downloaded from accounting processes linked to flexibility mechanisms are particularly coherent with one another. Indeed, the objects, the means, and the effects of verification are identical. Furthermore, the Member States are clearly subordinated to the international and EU systems, the latter being obliged to submit to the results of the international control. This interlocking architecture, in certain cases, allows the climate change regime to impact on private entities directly within the EU-ETS beyond the realm of the state.
Exporting the European Model?
All the registries of the 'European bubble' must integrate the data relating to transactions carried out in the framework of the EU-ETS, which are recorded according to codes which are specific to the Community. 16 The European Commission is thinking of simplifying the system for the post-2012 period, with increased harmonization of allowance records held and transferred, so that the exchange of allowances can proceed without restrictions within the EU. Indeed, the EC considers that due to the technical, political and administrative risks related to the current registry system and in the light of the uncertainty concerning the future development of the UN registry system, EU ETS allowances issued from 1 January 2013 onwards should be held in the Community registry. As well as simplifying the system, this is also necessary to ensure that the EU ETS can link to other emissions trading systems in third countries and administrative entities. Throughout the world, several GHG emissions trading systems have been or are being created. Each one functions differently since it is left to the discretion of the parties concerned. The Commission considers that the EU-ETS is an important basic element of the emergence of a world network of emissions trading systems.
It is both an opportunity for the EU to strengthen its influence, and for international negotiations to end the deadlock of the United States blockage of talks or the misgivings of developing countries. Indeed, paragraph 18 of the preamble to the 'linking' Directive opens up the possibility of connecting the European permit market to a system which comes under a state which is not a party to the Protocol, on the double condition that this system is mandatory and that it sets absolute reduction targets within the limits of state systems. 18 The implementation of a single European registry could contribute to ensuring the compatibility of the different systems' control mechanisms. In this way, the Commission hopes to export its model, and particularly its monitoring mechanism, by counting on the EU-ETS's appeal to participants outside the European Union. The EU's experience is undeniably useful, the EU-ETS already being seen as a 
B Interlocking Reports in the Reporting System
The reporting system places very heavy constraints on states, owing to the application of both the UNFCCC and the Kyoto Protocol. Greater precision of the commitments under the Protocol goes hand in hand with a tighter reporting system, more complex and heavier than the reporting system the UNFCCC provides for. The stakes are the collection of information of good quality which can be compared and verified, a crucial element for the flexibility mechanisms to work properly.
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The EU and its Member States must, like all parties to the Protocol, comply with the obligation to inform the conventional institutions of the adoption of their Protocol implementation measures and to provide individual implementation reports. These requirements follow the logic of the mixed agreement.
The Commission being dependant on the information provided by the Member States in order to build its own reports, a series of measures was taken to rationalize the drafting and use of the reports required for the international monitoring of the EU's implementation of the Kyoto Protocol. The Member States must coordinate their reports with those of the Community itself to ensure that coherent information is declared by the components of the 'European bubble' and to allow the EU to hand in its reports within the deadlines.
As early as 1993, to comply with the requirements of the UNFCCC, the European Community established a monitoring mechanism of CO 2 emissions and other greenhouse gases. This largely decentralized mechanism proved to be inadequate: indeed, the first assessment was carried out within the timeframe allocated but it was incomplete, and the second had to be postponed for one year. If reports improved with time, the information provided remained insufficient properly to assess the progress made. Furthermore, the compilation of the Member States' reports proved to be impossible since the data collected were not really comparable.
In April 1999, this mechanism was revised and reinforced to adapt to the specific requirements of the Kyoto Protocol's targets. The Member States had to provide an estimate of their GHG emissions following the methods adopted in the Kyoto Protocol and to provide the Commission with reports containing data on their emissions, removal, policies, and measures on an annual or biannual basis, depending on the nature of the data. In April 2002, the Commission sent letters of formal notice of non-provision of data relating to the year 2000 to seven of its Member States. Moreover, an analysis of the national reports which were submitted to the Commission showed that it was impossible to trace a European path because of the differences in hypothesis and methodology used by the Member States.
In 2004, the Community decided to take a step further. It adopted two decisions 22 which took up and toughened in Community law the principles relating to the reporting system defined at the international level.
As far as form is concerned, the Community reinforced the mandatory character of the international principles. Indeed, if some uncertainties remain about the legal nature and binding character of the international guidelines, their transposition into the Community's legal order allowed the integration of the international reporting system into the Community's own monitoring system, and thus gave these principles an unquestionable binding character.
In terms of content, in order to ensure that individual communications of Member States and its own communications remained coherent, the EU included in its decisions a series of additional rules aimed at coordinating the EU monitoring system with the pertinent international requirements. The objective was both to guaran- tee that reports from the 'European bubble' would be on time by setting an anticipated calendar for the Member States, and to improve the quality of the reports, particularly by unifying certain standards concerning the elaboration of those destined for international control. This was not enough, however, to prevent an implementation issue being raised about the Greek assessment system, making this Member State the first party to the Protocol to be found non-compliant by the Compliance Committee and to see its eligibility to participate in flexible mechanisms suspended.
The Greek incident is symptomatic of the collision between the European level and the international level, and of the -if not legal then at least practical -issues which the management of the 'European bubble' raises. The Greek difficulties also generated problems within the European Union. The European Commission found itself incap able of drafting the report determining the quantities attributed to the EC and its Member States, and as a consequence lodged a complaint against Greece for failure to fulfil its reporting obligations, not under the Kyoto Protocol but under Community law.
We should probably give the steps taken by the European Community in 2004 time to bear fruit. Besides, the European reporting system will surely evolve. Experience hitherto shows the need almost completely to harmonize the EU-ETS in order to guarantee that it works correctly. drafting of reports could be supervised further, following modalities harmonized on a European scale, which suggests that the international framework will undergo a similar evolution. 24 Unfortunately, the results of the European approach will be fully meaningful and visible only at the end of the first commitment period, which prevents the EU from using the experience it gained in this matter to further the current 'post 2012' negotiations on the future modalities of control.
C Verification
The complex, even labyrinthine, verification system created in the framework of the Kyoto Protocol is at the heart of the compliance control operation. It is an original and advanced system, which supports and provides a framework for the gathering, compilation, processing, and interpretation of information, particularly that coming from states parties: registries' reports, inventories, and national communications. As a whole, verification processes have evolved quickly as international tools were adopted in the field of global warming which considerably refined the verification system in terms of types of measures used and entities involved. As regards its capacity to achieve its assigned objectives -monitoring and control of states parties' compliancethe system is undeniably efficient.
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COM (2008) Besides, it guarantees the permanence of a thorough control mechanism which would outlive the quasi-jurisdictional mechanism created by the Compliance Committee if the system could not be imposed on all states parties.
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As for the EU, it has its own 'verification system' which is in fact of a dual nature. It combines general control mechanisms with special control procedures created to meet the Kyoto Protocol's specific requirements.
These special procedures consist mainly of procedures for verifying information on the levels of GHG emissions in the EU, and procedures pertaining to the application of the emission allowances trading scheme. Indeed, like those of other parties, the Community reports are dealt with by the international secretariat and assessed by international expert review teams. Beyond compliance with international reporting guidelines, the fear that its compliance could be questioned urged the EU to develop its own system of verifying information relating to the implementation of the Kyoto Protocol by the 'European bubble'. This special procedure is intended to guarantee that the inventories of the 'European bubble' comply with international guidelines, 26 a decision adopted by the Parliament and the Council, 27 the implementation modalities of which were adopted following the comitology procedure.
28
As efficient and thorough as it may seem, this special Community procedure set up to verify GHG inventories is not enough on its own for one to assess the implementa tion of all their Kyoto Protocol commitments by EU Member States. In particular, its scope remains restricted and it cannot be presumed that the Member States will always comply with the decisions adopted by the Commission within this framework. In this respect, the general procedures can provide useful support.
These general procedures consist of the control exerted by the European Commission acting as the 'keeper of the treaties', 29 control which can lead to an action before the ECJ. Unlike special procedures which are of a systematic nature, general procedures come within the discretionary powers of the European Commission. They are complementary and thus they can be used in the event that the special procedures fail. They also allow an extension of the scope of the verification which is to be carried out. Yet, if only due to a lack of means, it is not at all certain that the Commission always exerts this competence, leaving it to the international verification procedure to try to find a first, non-contentious solution in identified non-compliance cases, and intervening only as a last resort. This is precisely what happened in the case involving Greece, which did not reach the contentious stage.
Finally, it must be noted that the EU's verification system also organizes the control of some of the Kyoto Protocol's implementation tools which are not governed by international guidelines. This is the case of the control of information declared under the EU-ETS. Nevertheless, the techniques and tools developed for that purpose are inspired by those created at the international level. In this, the EU verification system for EU-ETS is inspired by an 'esprit de suite' 30 encouraging the coherence of the verification system for the EU's implementation of the Kyoto Protocol, considered in its entirety. Growing desires to integrate the EU-ETS within the Kyoto Protocol flexibility mechanisms also impose a series of constraints which the Community must take into account in its EU-ETS verification system. Conversely, the modalities of the EU-ETS control could also have some influence at the international level. On the one hand, on the international scene the EU and its Member States can be held jointly liable, as we described earlier, for the failure to apply the Protocol. However, each Member State is also responsible for its own emissions levels as they were notified when the combined total level of emission reductions cannot be reached 31 and for other obligations which it has to meet in compliance with the intra-Community sharing of responsibilities.
Consequences of Non-compliance
32 Individual states and/or the EU can be the subject of noncompliance proceedings 33 or else of a dispute settlement procedure. 34 Concerning the joint responsibility of the 'bubble' for the implementation of commitments to reduce GHG emissions, which will be assessed at the end of the first commitment period in 2012, it remains difficult to determine who will be held liable internationally and who can be sanctioned: the EU as such, with the effect of sanctioning all its Member States, including the compliant ones? Or will the sanction extend only to non-compliant Member States? 35 The question cannot be answered by reading the Protocol and experience and practice tell us very little. If there are numerous mixed agreements in the field of the environment to which 31 Kyoto Protocol, supra note 4, Art. 4(6). the EU is a party alongside its Member States, the Protocol is the only one establishing such joint responsibility for its implementation. Similarly, with regard to the mixed nature of the Protocol, one can wonder whether the EU could also be liable for the non-compliance with the Protocol of one of the 12 EU Member States which are not part of the 'European bubble'.
On the other hand, at the intraCommunity level, even though this case is not expressly provided for by the dispute settlement clause to which the Kyoto Protocol refers and despite the absence of a jurisdictional disconnection clause which benefits the EC judges, the latter may have to decide on the interpretation or the application of the Protocol on implementation issues which pertain to the Compliance Committee's area of competence. The case of the EU is indeed specific since the EU is a full member of the Protocol. In the eyes of the other parties, the ECJ is considered to be an internal jurisdiction. It is therefore natural that EU Members settle the disputes which arise between them or with the EU institutions in the ECJ, all the more so as the compliance mechanism is not an exclusive procedure, as shown by the provision of Decision 27/CMP.1 under which the compliance control procedure is 'without prejudice to' other means of settling disputes. 37 When these agreements are signed properly, they are from their entry into force sources of legal obligations the institutions must respect.
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Established case law shows that when they adopt an act of secondary law the institutions must be careful to respect the provisions of international conventions. 39 The latter are then part of the reference rules used within the framework of the legality control the Court may have to perform.
On this basis, an institution, a Member State, or a natural or legal person could contest a text adopted by a European Union institution or body and have it annulled, or else have it established that a EU institution or body failed to adopt a binding act (action for annulment and action for failure to act).
An external agreement can create rights and obligations for individuals and can be considered to be directly applicable in Community law provided the provisions of such agreement are clear and precise and they are not subject in their implementation or their effects to the adoption of any subsequent measure. Most of the Protocol's provisions probably do not meet these conditions, but some provisions in decisions adopted by the Meeting of the Parties to the Protocol which clarify the Protocol's provisions could on the other hand be considered 37 See Art. 300 (7) 42 Finally, the Court can also give a preliminary ruling on the interpretation of agreements signed by the EU, in order to guarantee the uniformity of their application within the Community legal order. 43 But for all that certain areas remain shady, as a result first of the difficulty in determining what in the Kyoto Protocol comes under EU or state competence. The very elliptical declaration of competence adopted by the EU when the Protocol was concluded does not shed any light on this matter. In principle, the ratification of the Kyoto Protocol as a mixed agreement by the European Community and its Member States means that this agreement is an integral part of the Community legal order, concerning the provisions under which the EC has effectively used its competence. In practice, the Court's competence to interpret mixed agreements seems extremely wide, and almost unlimited.
44 Consequently, the ECJ is able to control the way in which the Member States and EU institutions comply with this external agreement.
It can also control (almost independently, without referring to international law) the way secondary law aiming at implementing the Protocol in Community law is applied, and particularly the implementation of the EU-ETS. Insofar as the different decisions, directives, and regulations adopted by the European Community to implement the Protocol cover almost all the provisions of this agreement, the ECJ's jurisdiction seems particularly wide and could also overlap the jurisdiction of the Compliance Committee. The special regime of liability under Community law can thus potentially interact on both accounts, directly and indirectly, with the compliance procedure.
Another blurred area is the ECJ's case law pertaining to the WTO agreements. We know that, for political reasons, the Court has hitherto refused to acknowledge that their direct effect could be invoked, thereby leaving a blind spot in its control. 45 The main reason for this refusal is that such an acknowledgement could place the EU in a less favourable situation than the other parties to the WTO agreements, which would make the reciprocity principle ineffective. 46 is not yet consistent. Nothing, it seems, could preclude it from being applied in the future to other fields such as the Kyoto Protocol's.
Still, since the two bodies may have to arbitrate on the same facts in parallel, the risks of a 'case law' conflict, or at least of an interpretation conflict between the ECJ and the Compliance Committee, cannot be ruled out. Indeed, in practice, the Greek case testifies that both procedures, the international one (non-compliance before the Compliance Committee) and the intra-Community one (threat from the European Commission to bring an action for failure to fulfil), were triggered almost simultaneously. However, probably in a spirit of conciliation, the Commission remained relatively cautious: it was careful not to refer the matter to the Court before the Compliance Committee had released its final decision, and in the end did not go to the ECJ. It seems that the Commission used the threat of an action for failure to fulfil to put pressure on Greece, not to say as a shield to protect itself against possible actions for non-compliance against the European institutions themselves, rather than with the firm intention of referring the matter to the Court. At the opposite end, the Commission used the Article 226 ECT procedure against Luxembourg for not having submitted information relating to its implementation of the Kyoto Protocol before the international deadline, as required by Community law. The Court's ruling stating the failure of this Member State 47 leads it to restore the situation internationally, preventing a 
